AS INTRODUCED IN LOK SABHA

Bill No. 342 of 2019

THE PROHIBITION OF ELECTRONIC CIGARETTES (PRODUCTION,
MANUFACTURE, IMPORT, EXPORT, TRANSPORT, SALE,
DISTRIBUTION, STORAGE AND ADVERTISEMENT)

BILL, 2019

A
BILL

to prohibit the production, manufacture, import, export, transport, sale, distribution,

storage and advertisement of electronic cigarettes in the interest of public health to

protect the people from harm and for matters connected therewith or
incidental thereto.

Beitenacted by Parliament in the Seventieth Year of the Republic of India as follows:—
1. (1) This Act may be called the Prohibition of Electronic Cigarettes (Production, Short title and

Manufacture, Import, Export, Transport, Sale, Distribution, Storage and Advertisement) commencement.
Act, 2019.

5 (2) It shall be deemed to have come into force on the 18th day of September, 2019.
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2. It is hereby declared that it is expedient in the public interest that the Union should

take under its control the electronic cigarettes industry.

3. In this Act, unless the context otherwise requires,—

(a) "advertisement" means any audio or visual publicity, representation or
pronouncement made by means of any light, sound, smoke, gas, print, electronic
media, internet or website or social media and includes through any notice, circular,
label, wrapper, invoice or other document or device;

(b) "authorised officer" means—
(i) any police officer not below the rank of sub-inspector; or

(if) any other officer, not below the rank of sub-inspector, authorised by
the Central Government or the State Government by notification;

(c) "distribution" includes distribution by way of samples, whether free or
otherwise and the expression "distribute" shall be construed accordingly;

(d) "electronic cigarette" means an electronic device that heats a substance,
with or without nicotine and flavours, to create an aerosol for inhalation and includes
all forms of Electronic Nicotine Delivery Systems, Heat Not Burn Products, e-Hookah
and the like devices, by whatever name called and whatever shape, size or form it may
have, but does not include any product licensed under the Drugs and Cosmetics
Act, 1940.

Explanation.—For the purposes of this clause, the expression "substance"
includes any natural or artificial substance or other matter, whether it is in a solid state
or in liquid form or in the form of gas or vapour;

(e) "export" with its grammatical variations and cognate expressions, means
taking out of India to a place outside India;

(fH "import" with its grammatical variations and cognate expressions, means
bringing into India from a place outside India;

() "manufacture" means a process for making or assembling electronic cigarettes
and any part thereof, which includes any sub-process, incidental or ancillary to the
manufacture of electronic cigarettes and any part thereof;

(h) "notification" means a notification published in the Official Gazette;
(i) "person" includes—

(i) any individual or group of individuals;

(if) afirm (whether registered or not);

(iii) a Hindu Undivided Family;

(iv) atrust;

(v) alimited liability partnership;

(vi) a co-operative society;

(vii) any corporation or company or body of individuals; and

(viii) every artificial juridical person not falling within any of the preceding
sub-clauses;

() "place" includes any house, room, enclosure, space, conveyance or the area
in like nature;
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(k) "production" with its grammatical variations and cognate expressions,
includes the making or assembling of electronic cigarettes and any part thereof;

(D) "sale" with its grammatical variations and cognate expressions, means any
transfer of property in goods (including online transfer) by one person to another,
whether for cash or on credit, or by way of exchange, and whether wholesale or retail,
and includes an agreement for sale, and offer for sale and exposure for sale.

4. On and from the date of commencement of this Act, no person shall, directly or
indirectly,—

(i) produce or manufacture or import or export or transport or sell or distribute
electronic cigarettes, whether as a complete product or any part thereof; and

(if) advertise electronic cigarettes or take part in any advertisement that directly
or indirectly promotes the use of electronic cigarettes.

5. On and from the date of commencement of this Act, no person, being the owner or
occupier or having the control or use of any place shall, knowingly permit it to be used for
storage of any stock of electronic cigarettes:

Provided that any existing stock of electronic cigarettes as on the date of the
commencement of this Act kept for sale, distribution, transport, export or advertisement
shall be disposed of in the manner hereinafter specified—

(a) the owner or occupier of the place with respect to the existing stock of
electronic cigarettes shall, suo moto, prepare a list of such stock of electronic cigarettes
in his possession and without unnecessary delay submit the stock as specified in the
list to the nearest office of the authorised officer; and

(D) the authorised officer to whom any stock of electronic cigarettes is forwarded
under clause (a) shall, with all convenient despatch, take such measures as may be
necessary for the disposal according to the law for the time being in force.

6. (1) An authorised officer, if he has reason to believe that any provision of this Act
has been, or is being contravened, may enter and search any place where—

(a) any trade or commerce in electronic cigarettes is carried on or electronic
cigarettes are produced, supplied, distributed, stored or transported; or

(b) any advertisement of the electronic cigarettes has been or is being made.

(2) After completion of the search referred to in sub-section (/), the authorised officer
shall seize any record or property found as a result of the search in the said place, which are
intended to be used, or reasonably suspected to have been used, in connection with any
matter referred to in sub-section (/) and if he thinks proper, take into custody and produce,
along with the record or property so seized, before the Court of Judicial Magistrate of the
first class, any such person whom he has reason to believe to have committed any offence
punishable under this Act.

(3) Where it is not practicable to seize the record or property, the officer authorised
under sub-section (/), may make an order in writing to attach such property, stocks or
records maintained by the producer, manufacturer, importer, exporter, transporter, seller,
distributer, advertiser or stockist about which a complaint has been made or credible
information has been received or a reasonable suspicion exists of their having been connected
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with any offence in contravention of the provisions of this Act and such order shall be
binding on the person connected with the said offence.

(4) All searches, seizures and attachment under this section shall be made in accordance
with the provisions of the Code of Criminal Procedure, 1973.

7. Whoever contravenes the provisions of section 4, shall be punishable with
imprisonment for a term which may extend to one year or with fine which may extend to one
lakh rupees, or with both, and, for the second or subsequent offence, with imprisonment for
a term which may extend to three years and with fine which may extend to five lakh rupees.

8. Whoever contravenes the provisions of section 5, shall be punishable with
imprisonment for a term which may extend to six months or with fine which may extend to
fifty thousand rupees or with both.

9. (1) Any person committing an offence under section 4 or section 5 shall be triable
for such offence in any place in which he is liable to be tried under any law for the time being
in force.

(2) All offences under this Act shall be tried by the Court of Judicial Magistrate of the
first class in accordance with the procedure provided for trials in the Code of Criminal
Procedure, 1973.

10. After completion of the proceedings before the Court and if it is proved that the
stock seized by the authorised officer under the provisions of this Act are stocks of electronic
cigarettes, such stocks shall be disposed of in accordance with the provisions contained in
Chapter XXXIV of the Code of Criminal Procedure, 1973.

11. (1) Where an offence under this Act has been committed by a company, every
person who, at the time the offence was committed, was in charge of, and was responsible to
the company for the conduct of, the business of the company, as well as the company, shall
be deemed to be guilty of the offence and shall be liable to be proceeded against and
punished accordingly:

Provided that nothing contained in this sub-section shall render any such person
liable to any punishment provided in this Act, if he proves that the offence was committed
without his knowledge or that he had exercised all due diligence to prevent the commission
of such offence.

(2) Notwithstanding anything contained in sub-section (/), where an offence under
this Act has been committed by a company, and it is proved that the offence has been
committed with the consent or connivance of, or is attributable to any neglect on the part of
any director, manager, secretary or other officer of the company, such director, manager,
secretary or other officer shall also be deemed to be guilty of the offence and shall be liable
to be proceeded against and punished accordingly.

Explanation.—For the purpose of this section—

(a) "company" means any body corporate and includes a firm or other association
of individuals; and

(b) "director" means a whole-time director in the company and in relation to a
firm, means a partner in the firm.

12. No court shall take cognizance of an offence punishable under this Act, except
upon a complaint in writing made by an authorised officer under this Act.

13. Notwithstanding anything contained in the Code of Criminal Procedure, 1973, an
offence under section 4 shall be cognizable.

14. Save as otherwise expressly provided in this Act, the provisions of Act shall have
effect notwithstanding anything inconsistent therewith contained in any other law for the
time being in force.
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15. The provisions of this Act shall be in addition to and not in derogation of the
provisions of any other law for the time being in force prohibiting production, manufacture,
import, export, transport, sale, distribution, storage and advertisement of electronic cigarettes.

16. No suit, prosecution or other legal proceeding shall lie against the Central
Government or any State Government or any officer of the Central Government or any State
Government for anything which is in good faith done or intended to be done under this Act.

17. (1) If any difficulty arises in giving effect to the provisions of this Act, the Central
Government may, by an order published in the Official Gazette, make such provision not
inconsistent with the provisions of this Act, as may appear to be necessary or expedient for
removing the difficulty:

Provided that no order shall be made under this section after the expiry of two years
from the date of the commencement of this Act.

(2) Every order made under this section shall be laid, as soon as may be after it is made,
before each House of Parliament.

18. (1) The Prohibition of Electronic Cigarettes (Production, Manufacture, Import,
Export, Transport, Sale, Distribution, Storage and Advertisement) Ordinance, 2019 is hereby
repealed.

(2) Notwithstanding such repeal, anything done or any action taken under the said
Ordinance shall be deemed to have been done or taken under the corresponding provisions
of this Act.
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STATEMENT OF OBJECTS AND REASONS

E-cigarettes are electronic devices that heat a substance, with or without nicotine and
flavours to create an aerosol for inhalation which a user can inhale like the action of smoking.
These include all forms of Electronic Nicotine Delivery Systems, Heat Not Burn products,
e-Hookahs and the like devices. The global community is concerned about the potential
impact of these new products on individual and public health. Due to their sleek and attractive
design, use of flavours that mask the smell and ease of concealment, they have grown
tremendously in popularity especially among the younger generation. It is not yet established
that e-cigarettes are safer than traditional cigarettes and the harmful effects of e-cigarette
use are now emerging across the world. Available scientific evidence indicates that use of
e-cigarettes are hazardous for an active as well as a passive user. e-cigarette solutions and
emissions are known to contain harmful chemicals which are hazardous and some of whom
considered to be toxicants.

2. The Government constituted three sub-groups of experts to recommend measures
to control the sale, supply, import, export, manufacturing and trade of e-cigarettes under the
prevailing legislative framework but they have recommended to prohibit Electronic Nicotine
Delivery Systems. The World Health Organisation - Framework Convention on Tobacco
Control, 2003 to which India is a Party, provides update on the evidence of the health impact
of Electronic Nicotine Delivery Systems, impact on tobacco control efforts, and health risks
to non-users from exposure to their emissions. It also urges the Parties to restrict or prohibit,
as appropriate, the manufacture, importation, exportation, distribution, presentation, sale
and use of the Electronic Nicotine Delivery Systems as appropriate to their context.

3. The Indian Council of Medical Research has issued a White paper on Electronic
Nicotine Delivery Systems and has also recommended a complete ban on e-cigarettes and
other Electronic Nicotine Delivery Systems based on currently available scientific evidence.
The International Association for the Study of Lung Cancer also does not recommend the
use of e-cigarettes for treating nicotine dependence even in cancer patients, due to the
absence of sufficient evidence on their efficacy and safety.

4. In view of the above recommendations and in the overall interest of public health
as envisaged under article 47 of the Constitution, it was expedient that the e-cigarettes and
the like devices should be prohibited. However, as the Parliament was not in session and in
view of the urgency felt in the matter, the Prohibition of Electronic Cigarettes (Production,
Manufacture, Import, Export, Transport, Sale, Distribution, Storage and Advertisement)
Ordinance, 2019 was promulgated on the 18th day of September, 2019. The said Ordinance
inter alia, provides for the following, namely:—

(i) it provides for declaration that it is expedient in the public interest that the
Union should take under its control the Electronic Cigarette Industry;

(if) it prohibits the production, manufacture, import, export, transport, sale or
distribution of electronic cigarettes or advertisement of the use of the said electronic
cigarettes;

(iii) it prohibits the storage of the stock of electronic cigarettes in any premises
by the owner or occupier of such premises;

(iv) it empowers the authorised officer to enter and search the premises having
the packages of electronic cigarettes and seize such stocks or any components thereof;

(v) it empowers the Central Government to dispose of the stock seized after
completion of the proceedings before the court; and
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(vi) it provides for punishment for contravention of provisions of the Act with
imprisonment which may extend to one year or with fine which may extend to one lakh
rupees or with both.

5. The Prohibition of Electronic Cigarettes (Production, Manufacture, Import, Export,
Transport, Sale, Distribution, Storage and Advertisement) Bill, 2019 seeks to replace the
aforesaid Ordinance.

HARSH VARDHAN

NEw DELHI;
The 18th November,2019.



FINANCIAL MEMORANDUM

The provisions of the proposed Bill does not involve any expenditure either recurring
or non-recurring from the Consolidated Fund of India.



LOK SABHA

A
BILL

to prohibit the production, manufacture, import, export, transport, sale, distribution,
storage and advertisement of electronic cigarettes in the interest of public health
to protect the people from harm and for matters connected therewith or
incidental thereto.

(Shri Harsh Vardhan, Minister of Health and Family Welfare)
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